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“The ideology of management, as well as the conception of a fair trial (..) leads us back to the challenge between the two purposes of justice: making decisions with a complete independence, subject to formal conditions and time-limits and at optimal cost while meeting quality and efficiency standards with a satisfictory level for the citizin-taxpayer.” (Synthese MAJICE, p. 3).
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I. Introduction
1. In 1834 the  French judge Alexis De Tocqueville wrote his magnum opus De la démocratie en Amérique. In this world wide known  book he compares the aristocratic and hiërarchical society of France with the by equality charactarised democracy in America. 

2. Reading the report of the research project MAJICE was in a way a déja vu experience for me. MAJICE is a modern De Tocqueville. But with two differences. It is not on democracy, but on the judiciairy. And It is not studying America, but comparing  three European countries.
3. I would like to reflect on the study not from the specific perspective of a Dutch civil servant, but from the more general perspective as a social scientist, which is my original profession. I would like to give feedback on the study concerning three questions:

- Is the Dutch judicial system adequately charactarised in the MAJICE-project?
- Do a more self governing judiciary, autonomous courts and quality policy improve the functioning of the judicial system?

- Does the financial crisis lead towards new and uniforming demands concerning the administration of the judiciary in Europe? 

II. Is the Dutch judicial system adequately charactarised in the study?

4. Typical French concepts like ''contractualisation'' and ''dematerialisation''  as they are used in the project MAJICE, are hardly used in this particular way in the Netherlands or other European countries. This easily leads to misunderstanding. In order to avoid such misunderstanding  I schematised what in my view is the conceptual framework of the project, which consists of the central actor in the national judicial system, the dominant mode of governing the courts and the character of the quality system.
Table 1: The governance  of the judicial organisation in France, UK and the Netherlands
	Country
	Central national actor in the judicial  system
	Dominant mode of governance
	Quality management

	France
	The ministry of Justice
	Authority
	Inspection of judges by ministry of justice on limited number of aspects

	UK
	An independent agency of the civil service 
	Contract
	judicial cooperation, benchmark by agency

	Netherlands
	The Council for the Judiciairy
	Consensus
	External visitation of quality system of courts by  committee of stakeholders


The governing of the judicial administration in France, UK and the Netherlands can be charactarised subsequently: 

· In France the central national actor is the Ministry of Justice, which governs courts mainly by authority and has an inspection to Judge the individual quality of the judges.
· In the UK the central national actor is an independent agency of the civil service, which governs courts mainly by contracts and which benchmarks the quality of the courts.

· In the Netherlands the central national actor in the judicial system is the Council for the Judiciary, which governs courts mainly by consensus and which stimulates the quality of by organising an external visitation of the quality system of courts by a commitee of stakeholders.

The ranking from a less to more selfgoverning judicial branch runs from France via the UK to the Netherlands. 

5. This conceptual framework of MAJICE is fruitfull. It leads in my view to a clear characterisation of the Dutch judicial system by the MAJICE-project. I quote: “The Netherlands have chosen an integrated model through the Council for the Judiciary, with broad prerogatives. They have given priority to judicial issues, within a selfadministered budgetary frame which defines its national and local priorities, while including and negotiting budgetary limitations and which is dominated by a strong culture of rationalisation and assessment. The court managers hold a very professional function and is bound to the objectives that are defined by the judicial bodies.” ( p. 9)
III. Does a more self governing system with a judicial council, autonomous courts and quality policy improve the functioning of the judicial system?
6. In the Netherlands the Deetman commitee  evaluated five years after the start in 2002 the effects of the introduction of a judicial council, more autonomous courts and quality management. Central conclusions of the evaluation report in 2007 were that: 

-  overall productiviy increased; 
-  the quality in terms of users satisfaction increased also; 

-  Individual indepedency of judges was guarded (according to a survey amongst judges); 
7.  The commitee also noted that there were complaints from judges on the increasing workload and bureucracy of the modernised system. The Deetman committee took these complaints serious. It recommanded that the financial system should stimulate more the professional quality of the judges. So in 2007 an extra budget of 30 mln euro was added. Amongst others to be spend on  measures which stimulate professional quality of judges. Such as the system of permanent education of judges, more handling of cases in multi-judge panels and ICT-support for better motivating the merits of the case.
8. Concerning the period  2007-2012 the following results can be marked concerning the functioning of the Dutch judicial system: 
- overall productivity decreased. Actually it reached in 2012 the same level again as in 2002;  

- court users were in 2011 a litlle less satisfied than in 2007;

-  judges remain critical about the workload and bureaucracy of the system. 

10. All in all between 2002 and 2012 the modernisation of the Duch judiciary seem to have had no clearcut positive effects on all aspects (productivity, users quality and judicial satisfaction) all of the time. The results were more mixed. The strong asset of the modernisation is that it becomes possible discuss the delicate equilibrium between central values like independence, productivity, quality and workload in a more transparant way. This makes it possible to manage the judicial system more properly on a national level. The different interest of stakeholders like judges, users and policiticans  can be transparantly taken into account. This balanced approach improves the societal functioning of the judical system and stimulates public trust. 
11. The French system seems to be not in balance concerning productivity, quality and judicial independence. Or, as the MAJICE-report states:  "Beyond the limited initiatives, the discussion on the quality of justice set up more than an decade ago, does not manage to irrigate the French judicial justice which is caught up in its functioning problems as well as an implementing system by the central administration (top down) that does not allow the accountability of the local actors." ( p 12).  The central conclusion from the MAJICE-research would seem to me that the introduction of more selfgoverning elements in the administration of the judicial systeem might  improve the functioning of the French judicial system.
12.  It is a of course a completely different question whether or not it is possible to introducé such self governing elements in the French tradition of a central administration in Paris. The describtion of the way the French judiciary is functioning in administrative cases and proceedings implies that this indeed is possible. In this particular area the Council of State seems more in line with the way the selfgoverning way of administrating the judiciary. 

13. For the record I would like to make one specific reservation towards  this more general conclusion of point 11. Reading the summary of the resport It struck me that in France the introduction of videoconferencing is much more ahead than in the Netherlands. In the Netherlands the environment of autonomous courts seem to enhance the general law of ICT-projects. Which is:  they cost twice as much as expected, last twice much longer thand planned and deliver at the end only half of the promised benefits. . Question in this respect is for me: Is the French system performing better because a centralised, hierarchical approach to ICT leads to better results? 

IV. Does the financial crisis lead towards new demands concerning the national administration of the judiciary in European countries? 
14. Concerning the European judicial systems in the Council of Europe’s report on European Judicial Systems 2010 the following trends were analysed untill 2008: 

· Judicial budgets increased in 43 of the 47 member states.

· In most of these countries, judges and prosecutors themselves are directly involved in the selection, appointment and promotion of their peers. 

· The salaries of judges and prosecutors have risen significantly.

· Judicial backlogs have been reduced and cases disposed of more quickly.

15. This conclusion regards the period before the financial and economic crisis. In september 2012 a new CEPEJ-report will be published, with data till 2010. It is however already clear that most governments, confronted with limited Financial resources are responding by taking measures to reduce the deficit by means of spending cuts and long term financing. This situation is also affecting many European judiciaries, which are facing a rising case load of cases, especially in civil matters as insolvency, labour, bankruptcy and – for some – in criminal cases. And at the same time are having to deal with budgettary restrictions (e.g staff cuts, reduction of wages). 
16. The financial crisis causes increasing number of cases on the one hand and decreasing budgets on the other hand. This leads to serious challenges for the judiciary in European countries.  Budgets have to be spend more smart. Or as CEPEJ states: “ (..)  high financial resources are not always a guarantee of good performance and efficiency of judicial systems. Other factors must be considered here. Relevance of the procedures. Management of the financial and employment resources. Role of the players in the judicial system. Training, etc.’. 
17.  In the context of the financial crisis plaguing the EU countries, we see this approach regarding the administration of justice appearing in the recommendations of the stability pact concerning the judiciary in Greece and Portugal. These two countries have received financial assistance last year. The troika which consists of the European Central Bank, International Monetary Fund and the European Union demanded specific reforms. In Greece and Portugal the tax courts and proceedings had to be improved, court fees were raised, courts were closed and the management of courts had to be professionalised in order to decrease the high number of backlogs.
18. The operation of the judicial system of European countries attends increasing interest of policy makers from for example the European Union and the OECD. Recently the European Union for example has granted the CEPEJ to conduct a fact-finding mission concerning the effects of the functioning of the judiciary on the economic growth of a country.  Those findings are to published in an economic survey in an economic survey in november 2012. In March 2013, this will then lead into a report with recommendations regarding to the functioning of the judicial organisation in more specific countries. Also the OECD is starting to analyse the judicial system in their report ‘’Public administration at a glance’’.
19. These examples illustrate growing international attention and pressure on the national administration of the judiciary. France, the UK and the Netherlands will undoubtely react in line with their own traditional governing methods as described by MAJICE. It is for example charactaristic that the Minister of Security and Justice of the Netherlands calls for a consensual approach in his speach for the International Association of Judges on 10th may 2012 in the Hague: “In these challenging times, the executive and judicial branches share responsibility for protecting and bolstering the rule of law. Successful judicial innovations and reforms will only be possible if the courts play an active and constructive part in the process.” It is also very characteristic that the Dutch Council of the judiciary wrote in may 2012 a letter to all political parties with the request to take away the current barriers in legislation in order to facilitate the introduction of simplified and ICT-supported proceedings in the courts and stimulate the efficiency of the judiciary. In the context of the MAJICE-report one might wonder expect the French judiciary will still be approached traditional autorative way with central directives from Paris or that an other approach is more effective? 
20. National judicial systems in European countries are organised and administered in their own specific  way. At this moment there is a large diversity, which undoubtely can be explained historically. On a more general level though,  one might observe also a typical regional pattern beneath the national diversity:

· More southern European countries (Italy, Spain, France, Belgium) have Councils for the Judiciary which are dealing with the selection an appointment of judges and focus mainly on the integrity of the judiciary. The budget for the courts are planned and controlled by the ministries.  

· More northern European countries (Sweden, Norway Denmark, Netherlands) have selfgoverning Councils for the Judicairy, which are also dealing with the budgets and have a focus on integrity and efficiency. 

· Recently several more eastern European countries (Bulgaria, Hungaria) have installed Councils for the Judiciary with also more broader tasks, focussing both on appointments/integrity and budgets/efficiency. 

21. The European interventions as suggested in Greece and Portugal will not change the national organisation of the judiciary immediately. The proces will be more indirect with effects in the long run. European integration will lead to pressure on the judicial organisation to  deliver efficiency and quality in a balanced way.  Or as the MAJICE-report states: “The ideology of management, as well as the conception of a fair trial (..) leads us back to the challenge between the two purposes of justice: making decisions with a complete independence, subject to formal conditions and time-limits and at optimal cost while meeting quality and efficiency standards with a satisfictory level for the citizin-taxpayer.” (Synthese MAJICE, p. 3). The MAJICE-report gives ample food for thought concerning the questsion which administriave model will be best practice and dominant in the near future of Europe.
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