‘ADMINISTRER POUR JUGER’
INTRODUCTION
The MAJICE report (Mieux administrer la justice en interne et dans les pays du Conseil de l’Europe) is an interesting piece of research, as I have not previously seen a study which explores the link between the administrative and the judicial processes involved in achieving the most efficient way of administering the judicial system, and also in a number of countries with differing judicial systems.  

The report correctly describes the emphasis in the judicial system of England & Wales on performance and efficiency.  The aim is to achieve justice, to deal with cases without delay but whilst allowing parties time to prepare and present their case, but recognises that legal costs and the proportionate use of judicial and public resources are factors that must also be taken into account.  That has been described as a ‘pragmatic’ approach in the Report, which perhaps not an unfair description.  There is a correct description of the tension between Article 6 of the European Convention on Human Rights, i.e. the right to a  fair trial within a reasonable period of time, and the fact that the taxpayer’s funds which put into operation that right must be used in an efficient manner, and recognising that such funds are not unlimited.  There is also recognition of the tension present probably in most if not all judicial systems between the independence of the judiciary and the administrative focus on improving efficiency.  
CIVIL PROCEDURE RULES

In England & Wales a new regime of civil justice was introduced in 1999 by the Civil Procedure Rules (‘CPR’), designed to eradicate delays endemic in the previous rules, and to emphasise the aim of achieving justice and proportionality.  The CPR and the further amendments made over the last 13 years have put an emphasis on three main areas, case management, costs and alternative dispute resolution (‘ADR’).

CASE MANAGEMENT

Case Management means that directions to bring a case to trial, or earlier resolution, are ‘tailored’ to suit the particular case, within certain constraints, and controls are in place within the Rules to prevent parties falling behind with the timetables set with their consultation. 

There is also a ‘cards on the table’ approach to the procedure so that parties are required to disclose all their evidence at an early stage, and to exchange witness statements and expert reports early, with the idea that this would encourage settlement, when a party could see the strength or weakness of their opponents’ case.

Parties are encouraged by the use of sanctions to adhere to timetables set by the court, and if a party does not meet the timetable the ultimate sanction is that their claim or defence may be struck out.  There is set list of criteria that the court must consider in deciding whether a party against whom such a sanction has been made should be allowed to proceed, but the rules allow for the court’s discretion to be exercised in a great many respects.  It is worth noting that one of the criteria to be addressed is ‘the interests of the administration of justice’.
COSTS
For the first time the CPR introduced a ‘pay as you go’ system for interlocutory applications, so that, instead of all the costs of an action being assessed at the end of a case, the costs of any interim hearing before trial are the subject of a costs order, and it is the norm to decide there and then who should pay, to assess the costs for that hearing and order payment within 14 days.  This has reduced the number of such applications to those that are really necessary, because of the risk of an adverse costs order, whereas previously an unscrupulous party could delay the progress of a claim by bringing a number of unmeritorious applications.  The court can also take into account a party’s unreasonable conduct in the litigation when making a costs order.
One unforeseen consequence of the requirements of the CPR has been to increase the initial costs required to be expended by parties, because of the requirement to fully investigate all the evidence at an early stage, resulting in the ‘front loading’ of costs.   The introduction of ‘Conditional Fee Agreements’ (‘CFAs’) in certain cases, where parties only pay their lawyers if they succeed, has increased costs because a successful party’s lawyer is then entitled to charge a percentage uplift on costs, up to 100%.  
Defamation claims have also come under criticism by media defendants because of the disproportionately high costs incurred in relation to other claims.  Costs budgeting by the courts has been introduced as a pilot scheme for the last two years in respect of defamation claims, and the view is that it has been largely successful in reducing costs.  

There is a widespread view that the costs of civil litigation are too high. The  costs of civil litigation have been subject a year’s investigation led by a Court of Appeal Judge, Lord Justice Jackson. His recommendations have been accepted by Government, and a large number of proposed changes to the costs regime are intended to come into force next year, including the abolishment of CFAs, the introduction of compulsory ‘costs budgeting’ hearings, and an express definition of ‘proportionality’ in relation to costs to be awarded, in an attempt to reduce rapidly rising and frequently unaffordable legal costs.

ALTERNATIVE DISPUTE RESOLUTION (‘ADR’)

The emphasis in the CPR is on encouraging parties to resolve their disputes outside the court system.  Pre-action protocols are detailed for different types of claim, and parties are expected to follow such protocols before they issue proceedings.  If a party refuses to do so they are likely to be penalised by the court in costs.
The court has power to stay a claim for a certain period of time after issue, so that the parties may negotiate without incurring costs during that period.  The court cannot force a party who is unwilling to attempt settlement through mediation or any other type of ADR, but it can require a party to justify its failure to engage in ADR by filing a statement at court, not made available to the judge until after trial, when it may be relevant to the costs order to be made.  
In practice mediation and arbitration are regularly engaged in, with quite a high level of success, and some county courts offer an inexpensive court mediation service.  A pilot scheme is to come into operation very shortly to refer small claims automatically to a county court sponsored mediation service.  

JUDICIAL SELECTION, TRAINING AND MONITORING

It is also policy to maintain the high quality of the judiciary and improve their efficiency, and whereas in the past this was not done in any regulated or formal way, there have been considerable changes during the last decade. 
SELECTION

The Constitutional Reform Act 2010 set up the Judicial Appointments Commission to be an independent body to organise recruitment and selection of judges.  Its administrative functions are carried out by officials from the MOJ, and a civil servant from the MOJ generally sits on every selection panel, as well as a lay member and a judicial member.  The application and selection process is very structured and very rigorous, to ensure that the calibre of candidates selected is high.  
TRAINING AND MONITORING

Training function has for many years been carried out by the Judicial Studies Board.  Recently a newly formed Judicial College has been established, perhaps recognising that judicial training has been neglected in the past.  This has largely been because judges are appointed from practioners of many years standing who are very familiar with the court’s processes and the manner in which judges are expected to carry out their functions.  
INDEPENDENCE OF THE JUDICIARY

The independence of the judiciary, which is a principle long embedded in our unwritten constitution, was set out in statute for the first time in the Constitutional Reform Act 2010. 
Inevitably, there are occasions when Government comes close to infringing this principle, as when Government Ministers criticise publicly judicial decisions which have found against a government department.  I imagine this tension exists in most countries, which is why it was considered so important for this principle to be set out in statute.  In practice, this issue has not been a bar to achieving efficiency in the judicial process.
RESOURCES AND USE OF TECHNOLOGY
As mentioned in the MAJICE Report, in these difficult economic times the issue of resources for the judiciary is a constant problem.  The Court Service IT system needs money spent on it to make it more efficient, and the changes introduced by the CPR in 1999 were made on the basis of enhanced IT support, which has never occurred.  However the IT system used by judges is a good one. 
New technologies are used, although no doubt could be used more if more funds were available to spend on them.  There are digitalised recording of all hearings so that transcripts can be quickly obtained.  Telephone conferencing is encouraged for short hearings where it would save costs, and these are now commonplace.  Videoconferencing is used but only where a witness would otherwise find it impossible or very difficult to attend, and when it is used external independently owned videoconferencing suites have sometimes to be used, as the court have limited facilities, for costs reasons. 
It is true that staffing levels are problematic, both in respect of the number of judges and court staff.  Inevitably this causes delays and inefficiencies.  But Government has to allocate funds to many different users, and in the present time of austerity the judiciary recognise that efficiency will suffer because of the current lack of resources.  
SYNERGY

How do the two arms of the judicial process, the judiciary and the Ministry of Justice, work together to achieve efficiency in the administration of justice?

POLICY

Policy decisions in respect of new or amended procedural rules are made by Government, and introduced by MoJ officials.  An independent ‘Civil Procedure Rules Committee’ (the Rules Committee’), consisting of representatives of different levels of the judiciary, legal practitioners and consumer groups, recommends what changes are put into effect, but such changes are then effected by statutory instrument, i.e. by secondary legislation, which must be approved by the Lord Chancellor, who is also the Secretary of State for Justice.  I have been a member of that committee for 4 years.  Government lawyers also attend the Rules Committee meeting and draft the changes to the rules, or new rules, recommended by the Committee.
HIGH COURT AND TRIBUNAL SERVICE STAFF

In all courts around the country judges are served by staff from a division of the MoJ, Her Majesty’s Court and Tribunal Service (‘HMCTS’).  In practical terms judges manage their court staff, although they are not their employers, and all disciplinary and other employment issues are dealt with by MoJ, not judges.  But in terms of everyday working, judges and court staff, at all levels, work together to achieve the same end, the efficient and fair administration of justice, and the working relationship is good.  Certainly in the High Court in London, where I am based, the court staff are of a high standard, very dedicated, and staff turnover is low.

OTHER AREAS OF WORKING TOGETHER
I have mentioned the Judicial Appointments Commission and the Judicial College.  These are both institutions staffed by HMCTS employees, and where the working relationship between the judiciary and the MoJ staff is good and works efficiently and smoothly.  There are also many working groups on many topics that are convened from  time to time in which both judges and policy officials from the MoJ participate.
CONCLUSION

IS QUALITY ACHIEVED/ENHANCED BY THE PROCESS IN PLACE FOR ADMINISTRATION?
We who work in the judiciary and at the MoJ hope that efficiencies achieved over the past 10 years or so will not be undermined by the budgetary constraints that have recently been imposed by the Government’s austerity programme, but unfortunately it is probably inevitable that the functioning of the courts will not escape unaffected by 

the recent loss of staff and resources. 
The general view amongst legal practitioners and the judiciary seems to be that the procedures introduced and subsequently refined under the CPR have been successful in improving the quality of civil justice by making processes more efficient, reducing substantially delays to trial, ensuring that parties have a right to be heard on every issue and encouraging concerted efforts at settlement. There has been a considerable growth in England & Wales in all forms of ADR, which has taken some volume of the court’s caseload. This on the whole has been a success story, with agreements being achieved in all types of cases before the considerable costs of preparing for trial have been undertaken.
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APPENDIX

NOTES ON REPORT OF MAJICE PROJECT (Mieux administrer la justice en interne et dans les pays du Conseil de l’Europe) IN RELATION TO ENGLAND & WALES

1. Throughout the Report, reference is made to both ‘the United Kingdom’ and ‘England & Wales’, interchangeably.  There are three main jurisdictions within the UK, England & Wales, Northern Ireland and Scotland, as well as other jurisdictions such as the Isle of Man, Jersey, Guernsey, etc.  Although the approach in Northern Ireland and Scotland is unlikely to be different for the purposes of the Report, the Report should refer to England & Wales. (‘E&W’) and not to the UK.


2. Pages 2 and 5: I am not sure what is meant by ‘the culture of contract’ in E&W.


3. Pages 3, 7: It is not really understood how it is said that the use of new technologies can impact on the independence of the judiciary.


4. Page 4: It is said that “for a long period of time there was no Ministry of Justice in England.  Although the Government Department concerned was not called the Ministry of Justice until relatively recently,  the Department has always existed, and was originally called the Lord Chancellor’s Department, then changed to ‘the Department for Constitutional Affairs’ and finally to ‘the Ministry of Justice’.


5. Page 10-11: The reference to there being ‘little consideration about the divisions between judicial and administrative functions when the courts of appeal are integrated etc.’ is not understood.


6. Page 12: The Tribunal Service does not deal with administrative proceedings; these are dealt with in the Administrative Court which is part of the Queen’s Bench Division of the High Court.  The Tribunals Service comprises a number of specialist tribunals that all used to act independently, constituted by statute, but which were all amalgamated within the new Tribunal Service by the Tribunals Courts and Enforcement Act 2007.  there are more than 30 tribunals, dealing with, for example, employment, disability, social security and child support, immigration and asylum, criminal injuries compensation claims etc.


7. Page 11:  The date for merger of the Tribunals Service and the Court Service was 1 April 2011, not 2001.
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